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P-R-0-C-E-E-D-I-N-G-S

(10:02 a.m.)

CHAIRPERSON GRIFFITH: All right, let the

record reflect that the court reporter has been

previously sworn and remains under oath.

Ladies and gentlemen, good morning.

One of the advantages of maturity is the

10

tendency to forget everything, but I do recognize most

of you.

So, welcome to the rebuttal phase of these

proceedings.

18

As a preliminary matter I should inform

you that the Panel will issue a ruling as soon as it
is revised. and typed up this morning on the motion to

strike the Grajeda documents. So that will be taken

care of this morning.

We have two preliminary matters that I

see, that is the motion concerning the Jaffe documents

19 and his testimony.

20 MR. RICH: I think we can dispose of that

21 one quickly, Your Honor, when you are ready.

22 CHAIRPERSON GRIFFITH: Fine.
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And then the date concerning the closing

argument.

MR. RICH: And I have a third matter to

raise, if I may, concerning the order relating to the

production of the SESAC. There may be a basis for

disposition of that as well.

10

CHAIRPERSON GRIFFITH: I forgot about

that. Okay.

Ladies and gentlemen, how do you wish to

proceed? Do you want to take up the Jaffe motion

fz.rst7

MR. RICH: Yes, Your Honor.

13

17

18

Not withstanding our view that the

production really had no basis in terms of reproducing

back precisely what the ASCAP produced to us, rather

than. go through the burden and the process of briefing

and arguing it, that we simply turned over a copy of

the disk yesterday afternoon to counsel for ASCAP,

19 mooting the motion.

20 MR. SCHAEFFER: I'm informed that we when

21

22

were already in Washington, I understand it was

delivered. So, I assume that when we go back to New
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York we will find it.
We only need it, substantially, for Dr.

Jaffe's cross examination, although we had hoped to

have Boyle look at it also.

But we will see when we go back.

That does moot the motion, but we may have

other applications afterward, after we see the data.

CHAIRPERSON GRIFFITH: All right. Mr.

Kleinberg, do you have any position with respect to it
10 sir?

MR. KLEINBERG: No, I don'.
12

13

CHAIRPERSON GRIFFITH: All right, Mr.

Schaeffer, if you will simply inform the Panel as soon

15

as possible as to your position, then we will issue an

order reflecting the decision of the parties.

16 MR. SCHAEFFER: We'l do so almost

17 immediately on our return.

18 CHAIRPERSON GRIFFITH: How about the dates

of closing arguments?

20 MR. RICH: I had initiated the

21

22

correspondences only because of some personal

scheduling difficulties, trying to move a long-planned
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overseas trip.

I guess, in tbe interim, after consulting

with my outside counsel colleagues on. the other side,

there appear to be some scheduling difficulties

involving our inside colleagues on the other side.

But I will let them speak to that; I don'

know what the details are.

MR. SCHJEPPER: The two dates that would

be fine for Ms. Willett and Ms. Mcaivern who want to

10 be and should be at tbe closing arguments are the 12th

or 'tbe 17th.

CHAIRPERSON GRIFFITH".I'm sorry, what

were the dates'R.

SCHAEPPER: The dates that would. be

fine with us are Friday the 12th or Wednesday the

17th. I don't know if Nednesday the 17th is good for

Bruce or not.

18 MR. RICH: The reason I even bothered is

because we had had plane arrangements to leave on tbe

20 17th for the Far East and had great difficulties in

21 moving all that around.

22 I don't mean to belabor this. If it is
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the only date that works, we will do what we need to.

MR. SCHAEFFER: I would like to

accommodate Mr. Rich if I could.

CHAIRPERSON GRIFFITH: Why don't we defer

this matter right at the moment and let you all talk

about it at the break and see if you can come up with

a suggested date?

MR. RICH: May I inquire of the Panel

whether the 12th is too soon from the Panel's

10

12

13

14

15

perspective, in light of the schedule of briefing.

MR. KLEINBERG: Well, I don't want to

belabor this, but I can't do it on the 12th; I am

scheduled to be out of the country myself that day.

So, the 12th just won't work.

I can do it on the 17th.

16 MR. SCHAEFFER: That is no good for Bruce.

17

18

MR. KLEINBERG: I am prepared to not

interrupt his schedule either. I don't know where

that leaves us.

20 CHAIRPERSON GRIFFITH: Mr. Kleinberg, I

21 possibly will be out to the country as well.

22 I am going voluntarily, however. I assume
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you are as well.

MR. KLEINBERG: Actually, does that mean

not business-related? Because I have a business

reason.

MR. SCHAEFFER: Why don't we talk about it
at the break and see what we can do.

CHAIRPERSON GRIFFITH: Talk about it at

the break and let us know, please, concerning that.

MR. SCHAEFFER: I would be glad to do it
10 on Saturday, if that was convenient for everybody.

CHAIRPERSON GRIFFITH: Okay. Talk about

12 it and find out exactly when, and let us know.

13 JUDGE DREYFUS: The 13th is out for me,

and a couple of days on either side.

CHAIRPERSON GRIFFITH: Are there any other

16 preliminary matters that we need to address?

17

18

19

MR. RICH: Yes, Your Honor. The return

date on the April 9 order concerning the Panel's

request to see a copy of the PBS/NPR most recent

20 agreement with SESAC is tomorrow.

21 But having considered the matter and

22 having had a chance to discuss briefly this with Mr.
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Kleinberg, I thought it might be useful to raise

orally this morning a series of considerations that

may affect the need to go forward on that basis.

Preliminarily, I would observe that in the

interim between the issuance of that order and now we

10

15

have had the submission of rebuttal testimony.

I would at least suggest that both of

these submissions by our client and, to some degree,

the submissions by BMI, I think at least get at

significantly, some of the concerns articulated in the

Panel's April 9 order about having information

available on which to allocate any fee which might be

arrived at by one or more of the methodologies

proffered by the parties.

I am further advised in discussion which

I initiated with Mr. Kleinberg on this subject, that

the premise on which BMI articulated its alternative

18 fee proposal was one in which the assumption, not

unreasonable at the time that direct cases were filed,

20 was that SESAC would be a participant in this

21 proceeding. They didn't know otherwise.

22 Therefore, they predicated an alternative
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fee proposal on a three-party premise.

That, of course, has not come to be the

case, and I am going to let Mr. Kleinberg address what

I believe is BMI's interest and intent to amend their

fee proposal to focus on a two-party as opposed to a

three-party proceeding that we are in.

That would certainly make our lives, and

I believe the Panel's lives significantly easier.

That is, the need not to pursue producing

10 the SESAC material for several reasons.

One is well-articulated by Ms. Willett in

12 her letter submission of today.

13 The SESAC facts and circumstances raise a

whole array of issues, contextual and. otherwise, as to

15

16

17

which there has been no testimony adduced in, this

proceeding, and here we are at the rebuttal phase.

I think that all parties would have some

18 concerns about dropping in a document that no party

19 has viewed as relevant.

20 As least as importantly, we might find

21 motion. practice because the understanding between the

22 public broadcasters and SESAC entails a
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confidentiality understanding and a notice provision

which we have given to SESAC obliging us to allow

SESAC to be heard about, in essence, being pulled in,

even if collaterally, into this proceeding, something

they wish to avert, in part, by the agreement reached.

So, my hope and urging this morning is,
after you were to listen to Mr. Kleinberg and

10

obviously to counsel for ASCAP, that the Panel might

determine that the circumstances that prompted the

issuance of the order had been significantly if not

completely alleviated.

12 Therefore, our hope and preference would

13 determine that the Panel no longer needs production of

the SESAC document to fulfill its statutory task.

15 CHAIRPERSON GRIFFITH: All right. Mr.

16 Kleinberg?

18

19

MR. KLEINBERG: Yes, Your Honor.

Mr. Rich correctly points out that at the

time BMI submitted its direct case in the Fall, it had

20 a minimum fee proposal which was based on 38.6 per

21 cent on all fees awarded or voluntarily agreed to by

22 ASCAP, SESAC and BMI.
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At that time, BMI was not aware that SESAC

and the public broadcasters had reached any voluntary

agreement.

Equally important, that such agreement was

subject to a confidentiality provision which sought to

shield the fee from outside parties.

Having been apprised of the existence of

the confidentiality provision, we believe, actually

consistent with the evidence in this case, that that

10 ought to be respected.

12

Confidentiality provisions and similar

things negotiated by parties such as the parties of

13 this case, we feel, ought to be respected.

14 So, we do not intend to join in a request

15 that would require that to be produced, in view of

that .

17

18

19

20

Secondarily, consistent with the CARP

rules, having now been apprised of the SESAC situation

and the record on the rebuttal case now including data

that sets forth the various market shares of the

22

parties to this case, we intend, consistent with the

CARP rules, to amend our minimum fee request to be
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stated in two-party terms, that being BMI and ASCAP.

I think the evidence that is contained in

the record will show that that is perfectly

appropriate, especially given the de minimus interest

that SESAC has in public broadcasting music use.

So, we will amend in due course, probably

in accordance with the findings of fact, as the rules

provide, to set forth a minimum fee request stated in

10

terms of a per centage of any fees jointly awarded to

ASCAP or BMI, or in the alternative, as a per centage

of whatever fees may be awarded to ASCAP.

12 That is supported by the record on the

13 rebuttal case and will be before the Panel.

14 So, that is our position.

15 CHAIRPERSON GRIFFITH: Thank you. Mr.

Schaeffer?

MR. SCH'AEFFER: Yes. I am trying to think

18 as quickly as I can because unfortunately, I am sure

purely through oversight, no one disclosed to me or

20

21

anyone at ASCAP any of what Mr. Rich was going to

suggest or what Mr. Kleinberg was going to suggest.

22 So, it all comes as sort of a surprise.
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That is life; I think I can respond to it.
I am put in a somewhat remarkable position

because ASCAP has very strongly taken the position

that the contractual arrangements between the

performing rights organizations and the licensee, in

10

this case public broadcasters, should be respected.

Not withstanding what has happened before,

that it is inappropriate for the Panel to require the

parties or permit the parties to breech their

respected license agreements and make disclosures

which are inconsistent therewith.

That is a position of which I think

everyone is aware. If the Panel takes a different

view, that will be a question, I suppose, for the

Librarian or the Court.

17

But with respect to this particular issue,

I am now in the unusual circumstance that if we are

18

19

going to be using the kind of information that Nr.

Rich and Nr. Kleinberg are talking about, I would like

20

21

to know what SHSAC's arrangements are. It may be very

relevant in figuring out the various numbers.

But that puts me in the perverse position
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of arguing for a disclosure that I think is

impermissible and I really don't know where we are

going.

10

12

13

14

This is added to the problem that I have

today that I am presenting testimony on issues that I

also think should be foreclosed, but I have to present

the testimony or else I will never have the

opportunity to do that.

So, my view is that, as things stand now,

the Panel is going to continue to allow the disclosure

of this confidential material, and if it is only going

to consider such issues as going to the weight of the

evidence as opposed to going to the foreclosure of the

evidence, I would like to see the SESAC material.

15 CHAIRPERSON GRIFFITH: Okay. Do you have

16 any comments at this point?

17 JUDGE DREYFUS: I would like to know from

18

19

20

21

the three of you whether you are using a distinction

of disclosure and confidentiality on the one hand and

non-precedential value on the other? Or are you using

that as the same thing?

22 MR. SCHAEFFER: As far as I am concerned,
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I think tbe contractual arrangements between tbe

clauses that are relevant for BMI are slightly

different than the clause for ASCAP.

ASCAP bas never made a secret of what tbe

rate being paid is. In fact, I may be anticipating

myself, but you will notice in tbe 1987 license, there

is a side letter that is part of the license in which

we acknowledge that we have no objection, for tbe

moment, of public broadcasters making disclosure of

10 tbe ASCAP rate.

However, recognizing that BMI keeps it
12 confidential, we may, at some later date, want to make

13 it confidential.

We use the non-precedential language,

also, in. connection with that particular item.

16 I have no objection to people knowing what

17 the ASCAP rate is.

18 My problem is and my obj ection on tbe

20

Jameson testimony which I though I bad clearly

articulated, perhaps I didn', actually has been tbe

21 use of tbe prior rate because it seems to me to a

22 breech of contract.
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JUDGE DREYFUS: That is exactly my point.

Perhaps for the other gentlemen

MR. SCHAEFFER: BMI's clause is different;

it does provide for confidentiality and I don't want

to say anything inconsistent with that because as far

as I am concerned, all of these contracts should be

obeyed.

As far as ASCAP is concerned, I have no

10

12

objection to the disclosure of the number. I have

objection to the use of the number.

MR. RICH: Judge Griffith, if I may be

heard.

CHAIRPERSON GRIFFITH: Yes.

15

16

18

20

21

MR. RICH: I find some problem with Mr.

Schaeffer's articulated concerns only because the

initiation of this request was not by ASCAP. Nothing

in the ASCAP case proper, indeed nothing in the

PBS/NPR case and as I understand Mr. Kleinberg,

nothing in the about-to-be-amended BMI case, has

anything to do with SESAC.

The initiation of this, as I see read it,
22 came obviously at the Panel's own instance, out of
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concern that the record would not allow the playing

out one or possibly two of the proposed fee-setting

scenarios.

What we are representing to the Panel

today is, as the record now stands and as it will be

amended in relation to BMI's minimum fee proposal,

that barrier no longer exists.

I think we are getting into very dangerous

waters if now the sole remaining basis or rationale

10

12

13

14

15

16

17

for providing it now is that ASCAP, at this stage of

the case, decides that it might be 'interesting'o
see what is in a SESAC agreement.

We will inevitably require another round

of testimony then surrounding the circumstances that

the SESAC was entered into, what SESAC had in mind,

what the public broadcasters had in mind, what the

history of those relationships is, et cetera, et

18 cetera.

19 I don't even know, procedurally, how one

20

22

does that. All of that would be addressed in my

correspondence to the Panel tomorrow, if this matter

remains pending.
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CHAIRPERSON GRIFFITH: All right.

MR. SCHAEFFER: May I respond to one

thing?

CHAIRPERSON GRIFFITH: Surely.

MR. SCHAEFFER: Any opportunity that ASCAP

can have, under the CARP rules, to get disclosure is

important to us.

I believe that the SESAC information. would

be extremely helpful to the ASCAP case.

10 It is no secret that I have lamented,

12

repeatedly, my inability to subpoena third parties.

It is not anybody's fault on the Panel; it is the

13 Panel's rules.

14

15

I welcome the request of the Panel because

it is way of getting more information. which I think

will be useful to the Panel.

17 We would like to reserve our rights and we

18 said so as to what the consequence of the disclosure

19

20 If there is time enough to deal then, when

21

22

you get the information, you can say that if it opens

up to the world all kinds of information then maybe

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



3032

10

12

13

15

you will exclude it on that ground.

But the finding-out of the information may

be very helpful to my case and I really would love to

see the SESAC agreement for that reason.

I am willing to undertake all kinds of

personal confidentiality as far as that goes.

JUDGE GULIN: At this point you are unable

to make a proffer as to what type of information would

be important to your case.

MR. SCHAEFFER: Well, I will give you a

good example.

You have the right to consider other

agreements. The rate may be very high, much higher

than what we are asking for. It may be lower. I don'

know.

But it would be interesting and useful to

17

18

19

20

21

22

the Panel in the cause of justice to find out what

SESAC is paying.

JUDGE GULIN: In other words, you are

saying that we might be able to extrapolate out from

what SESAC is paying, based on their use, what ASCAP

should be paying?
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MR. SCHAEFFER: Right.

And you all know my position is this idea

of a unitary fee is inconsistent with the statute and

also we are selling blanket licenses, not music.

CHAIRPERSON GRIFFITH: If you would all
indulge us for just a moment, please?

(PAUSE)

CHAIRPERSON GRIFFITH: All right, ladies

and gentlemen, the Panel has determined that we will

10 issue an order withdrawing the request for SESAC.

JUDGE GULIN: That would be the April 8

12 order.

13 MR. RICH: Thank you, Your Honor.

14 CHAIRPERSON GRIFFITH: All right Mr.

15 Schaeffer, are you going to begin the ASCAP rebuttal,

sir?

17 MR. SCHAEFFER: Yes, Your Honor. I am

18 going to call Mr. Hal David.

WHEREUPON,

20 HAL DAVID

21 was called for examination, and having been first duly

22 sworn, assumed the witness stand, was examined and
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testified as follows:

DIRECT EXAMINATION

BY: MR. SCHAEFFER

What is your occupation?

I am a songwriter.

Q

Q

How long have you been a songwriter?

Over fifty years.

Why don't you talk to the Panel so that

they can hear you better?

10 Would you name four or five of the more

well known songs that you have written?

I have co-written songs like 'Rain Drops

13 Keep Falling on my Head', 'Alfie', 'What the World

Needs Now is Love', 'The Look of Love', 'Do You Know

15 the Way to San Jose'nd some others.

Q Would you tell us two or three of the more

17 well known music awards you have received during your

18 career?

Well, I have won an Academy Award,

20 nominated for a Tony Award, I am in the Songwriters'1

Hall of Fame, I have won a few Grammies.

22 Q Is your music sometimes used in
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commercials on television or radio?

Yes.

Q Could you give us two or three examples of

that?

The Burger King commercial, 'There is

Always Something There to Remind Me'; Michelin, 'Rain

Drops Keep Palling on my Head'; Nabisco, 'Love'; and

there are some others.

10

When did you join ASCAP?

I joined ASCAP in 1942, I believe.

Are you a member of ASCAP ' Board of

Directors?

Yes, I am.

When did you first become a director?

In 1974.

How many directors are there presently on

17 the ASCAP Board'

18 There are 24 directors, 12 composers and

19 lyricists and 12 music publishers.

20 Q Was that true when you joined the Board,

21 also?

22 It was true then; it remains true.
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Q What are the Board's duties?

Excuse me?

Q What are the Board of Director's duties at

ASCAP?

The Board of Directors of ASCAP sets

policy and sees that management carries out that

policy.

Q Have you ever been an officer of ASCAP?

I was a president of ASCAP and before that

10 a vice president.

Q What period of time were you president,

12 what period of time were you vice president?

13 I was vice president in 1979 and president

from 1980 to 1986.

15 Q After you ceased being president I assumed

that you continued continuously on the Board of

17 Directors?

18 Yes.

Q Were you ever a member of ASCAP's law and

20 licensing committee?

21 Yes.

22 Q What years were you a member of the law
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and licensing committee?

I think I have been a member of the

committee for 20 years or so.

Q What are the duties of the law and

licensing committee?

To recommend to the Board of Directors the

agreements to give licenses to various users.

Q Now, I am going to pass out copies of PBS

exhibit 11, PBS exhibit 12 and ASCAP exhibit 32 which

10 are the three licenses in chronological order. Let me

put one in front of the Witness. These are already in

12 evidence, but this way we don't have to fumble.

13

14

I put before the Witness PBS exhibit 11

which is the license which was signed in 1982; PBS

15 exhibit 12 which is the license -- these are all ASCAP

16 licenses, not BMI, I hasten to add.

17

18

This is the license that was signed I

believe in 1987. And also ASCAP exhibit 32 which is

the license that was signed in 1991.

20 Would you just take a brief look at that?

21 I don't believe that I have exhibit 11; I

22 have two 32.
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Q I will take the extra 32. It shows you

what a good distributor I am.

Now, with respect to PBS exhibit 11 which

is the 1982 license, I believe for the period 1983 to

1987, you were the president at that time of ASCAP?

Yes, I was.

Q And as president, you were a member of the

Board of Directors?

Yes, I was.

10 Q And I take it the Board and you approved

that license?

12 Yes, we did.

13 Q Did you perform any other function with

14 respect to that license besides being a member of the

Board, president and presumably a member of the law

and licensing committee?

17

18 Q

I participated int he negotiation.

Did you also execute the license?

Yes, I did.

20 Did you sign the two letters that were

21 attached to it?

22 Yes, I did.
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Now, look at PBS exhibit 12 which was a

document which was signed in 1987. It is the license

for the period 1988 to 1992.

Tell us what your role was, if any, with

respect to the giving of that license.

Well, I was not on the negotiating team

that formed the license. I was a member of the Board

and a member of the licensing committee.

10

The general counsel and the management

recommended the license that they came to agreement

on. We agreed with general counsel and management and

we recommended it to the Board.

Now, with respect to the ASCAP exhibit 32

which is the license signed in 1992 for the period.

1993 to 1997, what was your role, if any, with respect

to the giving of that licenseV

17 Again, as a member of the law and

18

19

20

21

licensing committee we listen to our general counsel

and management who recommended this license.

We agreed, we recommended it to the Board

of Directors, and the Board did pass on it.
22 Q You had nothing to do with the negotiation
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of that license?

No, I did not.

Q Can you tel us the name of the individual

with respect to exhibit 12 which is the 1987 license

and ASCAP 32 which is the 1991 license, who signed. on

behalf of ASCAP?

Bernard Korman.

Now, look at page 7, the signature page.

10 Q

Page?

Page 7. He signed as president of ASCAP.

Morton Gould.

Q And that was true in 1991 also, wasn't it?

13 Is that on 32?

Q I think that is by Mr. Korman.

15 That is Mr. Korman.

Q Now, would you tell us to what extent you

17

18

19

regarded the fees agreed upon for the three licenses,

for each of the blanket licenses as being equal to

market value at the time?

20 We did not believe that the agreements

21 made related to market value at all.
22 Q And what is the source of your

(202) 234-4433

MEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.con



3041

understanding as to the belief of the Board?

I believe there was consensus that it
didn't reflect market value at all.

Q What was the reason for the Board agreeing

on these three occasions to licenses at below-market

value?

10

MR. WEISS: Objection. To the extent that

this witness is testifying about his own personal

knowledge and his own personal views, I have no

problem.

12

13

But I don't believe that any foundation

has been laid that this witness can answer as to why

the rest of the Board passed any particular agreement.

14 MR. SCHAEFFER: Was there discussion

15

16

amongst the Board about the signing of these licenses

and the approval of these license fees?

17 THE WITNESS: Yes, there was.

18 Q Were you present during those

deliberations?

20 Yes, I was.

21 Q Would you tell us, based on those

22 deliberations, what was stated to be the reasons why
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below-market rates were agreed to?

There was a general consensus among us, as

j: recall.

10

12

13

15

We felt, firstly, that ASCAP members were

part of the artistic and creative community and we

though it was perfectly natural for us to nurture any

institutions that developed and enhanced the culture

of our country. We thought that was very important

for PBS, ASCAP and our country.

PBS was going through a serious crisis.

Congress, the Executive Branch was fining fault with

their programming, with their finances, with their

management, and we decided that it was not appropriate

for us to add to their problems.

At the very same time that this was going

on, ASCAP was involved in many, many attacks.

17

18

20

We had anti-trust action, many rate court

proceedings over the years, legislation that would

have been detrimental to ASCAP, and we didn't want to

participate in another battle.

21 Q What, if any, significance, did you assign

22 to the language of each of the licenses which states,
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in each case, "Society and licensee agree that said

license fee will have no precedential value in any

future negotiation proceeding before the Copyright

Tribunal, court proceeding or other proceeding between

the parties."

MR. WEISS: Objection again to the extent

that the Witness had in mind any significance as to

10

12

that language, I would certainly assume that he is

competent to testify about it.
But as to what others on the Board may

have had in mind, again I don't believe that any

foundation has been laid establishing his ability to

13 answer that question.

14

17

MR. SCHAEFFER: I am pretty sure the

question asked what did he observe during the

deliberations. I didn't ask what he thought.

But I will rephrase the question if you

18 like.

CHAIRPERSON GRIFFITH: I think that would

20

21

22

be helpful.

MR. SCHAEFFER: I am not going to repeat

the language that I read to you, but was there
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discussion about that language in the licenses?

MR. WEISS: Objection again. Can we have

a clarification as to which license we are talking

about?

MR. SCHAEFFER: All three.

CHAIRPERSON GRIFFITH: All three.

MR. SCHAEFFER: Was there discussion about

those clauses?

THE WITNESS: Yes, there was. Our counsel

10 advised us that, in as much as the rates that we were

12

agreeing to were below market value, they wanted to

protect ASCAP in the sense that nobody would look at

these rates and think this was a proper agreement, in

our point of view. We didn't want this taken into

account in further agreements.

Based on those deliberations and

17 discussions, would ASCAP have entered into these

18 license agreements if it was aware that public

broadcasters did not intend to abide by those

20 provisions'?

21 No, I believe not.

22 Q Why not?
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Because we were agreeing to something

that was below market value would be detrimental to

the members of ASCAP and it just wouldn't make any

sense for us to agree to those.

Q During the course of PBS's direct

testimony, Professor Jaffe gave the following answers

to the following questions.

At page 2887, lines 15 to 18 reads, this

is a question by Mr. Shore:

10 "Q So the fact that CPB was under attack

and PBS was under attack and NPR was under attack by

12 the federal government, you are saying, has no effect

13 on whether ASCAP would refuse to litigate with those

entities at that time."

15 Then, after some colloquy, Dr. Jaffe gave

16 the following answer in line 16 on page 2888:

17

18

"The Witness: I think that particularly

given again I didn't see ASCAP saying to its members,

19

20

gee we really know that this is below market value but

we couldn't kick PBS while it was down. I really

21 don't see it as material.

22 You could argue it just as easily the
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other way, that you bad them in a corner, they were

desperate to avoid bad publicity and maybe you

couldn'. Maybe that would be a time to exploit them.

I don't know; that would be just

guessing."

Would you comment about the accuracy of

Dr. Jaffe's statement with respect to ASCAP's attitude

at the time it entered into these licenses'

MR. WEISS: I would object as being beyond

10 tbe scope of the written testimony, well beyond.

I see no reference to Dr. Jaffe's

12

13

testimony, certainly nothing in that last question is

reflected anywhere in Mr. David's testimony.

MR. SCIIAEFFER: This is classic rebuttal

15

17

and. it is well within tbe scope of his testimony,

getting the reasons why, which be gives, ASCAP entered

into these licenses.

18 MR. WEISS: Since rebuttal testimony, as

direct testimony, bas to be submitted in written

20 fashion as well, and since Mr. Schaeffer was aware of

21

22

tbe testimony that Dr. Jaffe gave well before they

submitted the testimony of Mr. David, I think to

(202) 234-4433

MEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



3047

suggest that this is well within the scope of rebuttal

is a little bit disingenuous.

The reality is, had this been significant

and appropriate rebuttal testimony, it should have

been reflected in the written testimony. It was not.

Therefore, I move that the question be

stricken.

CHAIRPERSON GRIFFITH: All right.

(PAUSE)

10

12

CHAIRPERSON GRIFFITH: The objection is

sustained. Mr. Schaeffer, you might want to rephrase

the question in an hypothetical fashion, if you wish.

13 But as posed, the objection is sustained.

MR. SCHAEFFER: I would be glad to

rephrase it, but I am not sure what you mean by

16 hypothetical.

17 CHAIRPERSON GRIFFITH: So that it is

18 within the scope of this direct testimony.

19 JUDGE GULIN: Just avoid quoting Dr.

20 Jaffe.

21 MR. SCHAEFFER: All right.

22 Did you regard it as consistent or
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inconsistent with the obligations owed by the Board to

the membership of ASCAP to agree to below-market rates

for public broadcasters during those years, and if so,

why?

THE WITNESS: Just one more time?

Q Okay. Did the Board and you, during those

three license approvals, consider that the giving of

licenses at rates below market was inconsistent with

its obligations to the members, and. if it did not, why

10 not?

No. Firstly, as I mentioned before, we

17

18

19

20

21

22

felt we had a sense of obligation to be supportive to

cultural institutions when they were being attacked

and we didn't want to add to their problems.

In addition, ASCAP has always, in my

opinion looked at the long view. We try to have

relationships that extended beyond the moment.

Very often, you would get into a tough

negotiation, but when it was all over everyone would

shake hands and go on and be friendly and agreeable,

which I assume will happen here when this is all over

with; PBS and ASCAP will go forward in a good
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relationship.

MR. SCHAEFFER: I have no further

questions

CHAIRPERSON GRIFFITH: All right. Cross,

Mr. Weiss?

CROSS EXAMINATION

BY: MR. WEISS

Mr. David, are you certain that you

10

attended the negotiating sessions between the public

broadcasters and ASCAP in 1982?

Yes, I remember the meeting. You mean the

12 negotiation?

13 Q The negotiating sessions.

I met a number of times with Sharon

15 Rockefeller who was the chairman of the Corporation of

Public Broadcasting and also one of the major

17 stations, and we were in contact during this period,

18 yes.

Q I don't believe that Sharon Rockefeller

20

21

was a member of the public broadcasters'egotiating

committee. Is that the only person you can recall

22 meeting with?
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That is the only person whose name I

remember at this moment. I was in the room at various

times.

Q You are saying that you were in the room

during the negotiations with public broadcasters?

At certain times, yes.

Q Would it surprise you to learn that none

of the minutes of the public broadcasters'982

meetings have you as being in attendance at any of

10 those sessions?

I am surprised, yes.

12 I could be wrong, but I remember being

13 with Sharon Rockefeller on numerous occasions.

Q So, if Ms. Rockefeller was not a member of

15 the negotiating committee, you have no other

recollection of being involved in the meetings?

17 Well, Sharon Rockefeller was the chairman

18

19

20

of the whole thing, at the time, so I don't think

anything was being done without Sharon Rockefeller and

nothing was being done without me.

21 So, whether we participated in a given

22 room with people and the minutes, I can't recall so I
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can't answer.

So, if the negotiating sessions took pace

without Sharon Rockefeller in the room, then you have

no other recollection that you attended those

sessions, correct?

No.

MR. SCHAEFFER: I don't think that is what

he said. I believe what he said was

MR. WEISS: I believe the testimony--

10 CHAIRPERSON GRIFFITH: Just for the

purposes of clarity, rephrase the question and ask the

question again, Mr . Weiss, please.

MR. WEISS: Do you have any recollection

of meeting with public broadcasting negotiators, other

than Sharon Rockefeller'

17

18

THE WITNESS: I cannot remember any

specific person. At the time I was president of

ASCAP, the CEO, and I was meeting with Sharon

Rockefeller who was the chairman, so I consider that

20 part of the negotiation.

21 Do I remember any other people, if the

minutes don't reflect it I can't argue with the
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minutes.

Q Who headed your negotiating team?

Q

Probably Bernard Korman.

You say, probably. You don't really

recall, is that true?

I am quite sure.

Q You are quite sure because you recall that

he did or because he headed most of the negotiating

teams for ASCAP?

10 Because he was the general counsel at the

time, and the general counsel headed the negotiating

12 teams.

13 Q So, you have no specific recollection of

Mr. Korman heading the ASCAP negotiating team with the

15 public broadcasters, correct?

MR. SCHAEFFER: I obj ect. That is asked

17 and answered.

18 MR. WEISS: I don't believe it has been

answered.

20 CHAIRPERSON GRIFFITH: Your objection is

21 overruled.

22 THE WITNESS: Do I remember Mr. Korman
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being head of the negotiating team? Yes, I do.

That wasn't my question. Do you have a

specific recollection of Mr. Korman being the head of

the ASCAP negotiating team with the public

broadcasters in 1982?

I believe, yes. I believe I do~recollect

that.

Q Have you reviewed any documents to refresh

10

you recollection of what happened in those 1982

meetings with the public broadcasters?

Yes, I did.*

12

13

Q What documents did you review?

I was shown many documents by our lawyers.

14 I don't recall the -- I'd have to see them in front of

15 me to

Q And were those documents that you relied

18

on in presenting the testimony, the written testimony

that you provided here?

19 Yes.

20 Q Okay. Your Honors, I have a basic

21 objection. We specifically requested documents relied

upon by Mr. David in preparing this testimony. He has
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now testified that there were a number of documents

that he relied upon. We were told by ASCAP there were

no such documents. I believe that's patently

improper. We are entitled to see those documents, to

have an opportunity to review them so that we can

appropriately cross examine Mr. David about those

documents and about his recollection.

MR. SCHAEFFER: The only documents Mr.

David saw were the three licenses.

10

13

CHAIRPERSON GRIFFITH: Do you recall sir,
were the only documents you saw the three licenses?

Are you able to say that or not'?

THE WITNESS: Yes, I believe I can say

that. That's true.

CHAIRPERSON GRIFFITH: And no other

documents

17 THE WITNESS: No.

18 CHAIRPERSON GRIFFITH: All right.

MR. WEISS: So you

20 THE WITNESS: Not the

21 MR. WEISS: Excuse me.

22 THE WITNESS: Nothing other than those--
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in my recollection when it's in my rebuttal testimony.

BY MR. WEISS:

Q So you didn't look at any minutes of the

meetings that

No, I didn't see any minutes of the

meeting. Wasn't shown

Q And you didn't look at

Not, not at all.

And you didn't look back at any Board

10 minutes to see what was discussed at the Board

meetings?

12

13 Q Did you speak with anyone else other than

14 counsel sitting in the courtroom today about the

15 conduct of those meetings?

The only people I spoke to are the three

17 counsel sitting in the board room right there

18 sitting in the courtroom right there.

19 Q You say at page five of your testimony

20

21

22

that you can't recall all of the details of the PBS

ASCAP negotiations which led to the 1982 license which

cover the periods 1983 through 1987. Do you see that
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in your testimony?

I see the -- recollect -- is it the second

paragraph

Q Second paragraph

which talks about

Q Right.

I see it.
What details, if any, can you recall of

those negotiations?

10 I -- the -- just the general consensus

that we felt this was the way -- the Board felt this

was the way the agreement should be made at that time.

The general consensus of the Board is what

you recall?

Yes, the general consensus of the ASCAP

17

Board, the Law and Licensing Committee and the ASCAP

Board.

18 Q Well my question was slightly different.

19

20

What do you recall of the negotiations with the Public

Broadcasters in particular?

21 I remember that they were conducted, that

22 I was with Sharon Rockefeller and we were -- it was a
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very amiable, very friendly negotiation.

Q And again, if Sharon Rockefeller were not

at the negotiating sessions, then you have no other

recollection of individuals with whom you met

negotiating on behalf of

Q

That is my specific recollection.

How many meetings did you attend, face to

10

face negotiating meetings?

MR. SCHAEFPER: He didn't testify he

attended negotiating meetings. He testified he

attended, he met with Ms. Rockefeller. I mean, it'
not a fair question.

MR. WEISS: I believe his testimony says,

it refers to the negotiations. So if we are now

revising his testimony, that's perfectly fine.

MR. SCHAEPFER: No, you said negotiating

17 sessions, Mr. Weiss. Negotiating sessions aren'

18

20

21

22

negotiating. My negotiating Mr. King.

JUDGE GULIN: Mr. David, what did you mean

when you said you participated in the negotiations

with the Public Broadcasters. Tell us what you meant

by that.
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THE WITNESS: Yes, very simply. I was

President of ASCAP at the time. I was the CEO of

ASCAP. Sharon Rockefeller was the Chairman of the

Corporation for Public Broadcasting and I think she

had -- the head of a station. I'm not positive which

one it was. And our mingling of -- established the

tenor, the climate and I think probably led to having

an agreement that worked out fairly well and it was

very friendly and amiable.

10 JUDGE GULIN: You were not an active front

line negotiator.

12 THE WITNESS: Not down into the details of

13 the negotiation, no.

14 JUDGE GULIN: Okay, but you were apprised

15 of what was conspiring

THE WITNESS: I was apprised of everything

17 that was going on, yes.

18 JUDGE GULIN: -- during the negotiations.

19 THE WITNESS: The many years ago.

20 BY MRS WEISS:

Q You said Mr. Korman was the head of your

22 negotiating team. How many meetings did you attend,
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face to face meetings, you attend with Mr. Korman and

the Public Broadcasters in 1982?

I don't recall.

Q Possibly didn't attend any'?

I don't recall.

Q Do you recall where those meetings took

place?

MR. SCHAEFFER: How can he recall where

they took place if he doesn't recall the meetings? I

10 object.

CHAIRPERSON GRIFFITH: Are you able to

12 answer that question?

13 THE WITNESS: No, I don't recall.

BY MR. WEISS:

15 Q And again, other than Sharon Rockefeller,

16

17

who do you recall representing the Public Broadcasters

in these meetings?

18

Q

My memory is just Ms. Rockefeller.

And other than Mr. Korman, who represented

20 ASCAP in those meetings?

21 I can tell you who I think, but I wouldn'

22 be positive.
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Q Okay, you would have to speculate, you are

really not sure.

Right.

Q Do you recall from when the meetings first
began to when a final license agreement, how much time

transpired?

No.

Q What particulars can you recall about

those negotiations?

10 MR. SCHAEFFER: He has already answered

what I think

12

13

14

15

16

CHAIRPERSON GRIFFITH: You are talking

about the 1982 negotiations?

MR. WEISS: The 1982. Are there any other

particulars you can recall from the 1982 negotiations?

THE WITNESS: Of specifics, no I cannot.

17 BY MR. WEISS:

18 Q So is it your testimony that the principle

19

20

21

22

thing you remember from those negotiating sessions was

that ASCAP felt it was important to include the non

precedential language that was ultimately included in

the license?
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Yes.

Q Was tbe non precedential language the

first topic of conversation among the parties?

MR. SCHAEFFER: I think that this is a

misstatement of tbe testimony. Tbe testimony was

about the non precedential language was tbe Board

meeting. He didn't say anything about a negotiating

sessions. And I think the question is confusing.

Because it assumes to Mr. David that be said that. He

10

12

didn't say that he said that. He said that this was

discussed at the Board meeting, not the negotiations.

He didn't say he discussed this with Ms. Rockefeller.

13 BY MR. WEISS:

Did you discuss this with the Public

15 Broadcasters'epresentatives in the meetings in 1982?

16 I'm sure it was discussed with tbe

17 Broadcasters because it's in the agreement.

18 Okay. And do you recall again that this

19 was the first topic of conversation among tbe parties?

20 Oh, I can't tell you that. I have way of

21 remembering that.

22 When you say you are sure it was discussed
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among the negotiators, that's because it's in the

agreement. But you don't have any specific

recollection of conversations, do you?

Well, I have recollection of the Board

being, and the Law and Licensing Committee being very

much involved in language such as that being in the

agreement.

Q Do you recall that Public Broadcasters

specifically being told that the non precedential

10 clause is the most important element of this agreement

from ASCAP's perspective'?

12 I can't tell you that we said it was the

13 most important or not the most important. But we knew

it was something that had to be in the contract or we

15 wouldn't have made the contract.

Q At the -- the time of the negotiations,

17

18

isn't it true that ASCAP made the first fee proposal

to the Public Broadcasters in the negotiating

sessions?

20 I'm not sure.

21 Q Well, at the time ASCAP made its first fee

22 proposal, ASCAP never qualified that proposal by
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saying the fees it was offering were contingent upon

the Public Broadcasters accepting the non precedential

language that ultimately wound up in the licensing

agreement. Isn't that correct?

MR. SCHAEFFER: He just testified he

couldn't remember whether or not they made the

proposal, so how can he testify as to the rest of the

detail?

MR. WEISS: That wasn't the first question

10 that I asked. I asked if it was -- if it was the

12

13

let me re-ask the question because I think you are

mischaracterizing what I'e asked.

At the time ASCAP made its fee proposals

to the Public Broadcasters, did -- ASCAP never

15

16

17

18

19

20

21

22

qualified those proposals on the -- by saying that

there were being offered contingent upon the Public

Broadcasters accepting the non precedential language.

Isn't that right?

MR. SCHAEFFER: I think -- I object unless

he lays a foundation as to whether he would have

knowledge of that fact.

CHAIRPERSON GRIFFITH: All right. Do you
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want to respond to the objection?

MR. WEISS: I'd like to respond. I mean,

I feel like I'm chasing, I'm chasing my tail here.

Either he is testifying about what happened in the

negotiations from his knowledge, or he is not

testifying about what happened in the negotiations

from his knowledge. We'e established that he

10

12

probably wasn't at the face to face negotiating

meetings, I gather. But he certainly says he was kept

apprised of what happened all along.

I think it's certainly appropriate for me

to ask questions to explore the basis of his

13 testimony.

MR. SCHAEFFER: He never testified he was

15

16

17

18

20

21

kept apprised as they went along. What he testified
to was the deliberations of the meeting. He testified
he had been negotiating with Ms. Rockefeller and that

he may not have been or may have been in the

negotiating sessions themselves. Nobody said anything

but you that he advised as he went along.

The reason I object to this way of cross

examining is you are trying -- you are not -- it'
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perfectly okay to do leading, but you don't lead

inaccurately from the record.

MR. WEISS: Okay, I believe the record

speaks for itself .

MR. SCHAEFFER: Well then it speaks for

itself.

10

13

MR. WEISS: The other problem that I have

is that frankly after every answer and every new

question, Mr. Schaeffer is recharacterizing and

restating the testimony in his own way. I frankly

think that's an inappropriate way to proceed here.

CHAIRPERSON GRIFFITH: All right, excuse

me just a minute. [Pause] Are you able to answer the

question, sir'P

THE WITNESS: Well, let me hear it one

more time, but not as fast.

17 BY MR. WEISS:

18 Were the fee proposals that ASCAP made to

20

21

22

the Public Broadcasters in 1982 ever expressed as

being contingent upon the Public Broadcasters agreeing

to the non precedential language at the time those

proposals were made?
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Which -- the first proposals -- the later

proposals?

Q The first proposals in 1982?

I don't recall at what point this became

an important part of the agreement.

Q It could have come in in the drafting

stage when they put pen to paper?

Oh, I don't think it came in the drafting

10

stage, because it was very important from the Board's

point of view, the ASCAP Board's point of view.

Do you recall ASCAP ever telling the

12

13

Public Broadcasters they could choose between a

license at lower fees with non precedential language

or a license with higher fees without that non

precedential language?

No, I don't recall that at all.
17 Q Do you recall the Public Broadcasters ever

18

19

20

telling ASCAP that the fees they agreed upon in 1982

reflected less than what they felt was the true value

of the blanket license?

The 1982 agreement was the first
22 negotiations, to the best of my knowledge, between
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ASCAP and the Broadcasters. And there were two issues

involved, the fees and whether tbe Broadcasters would

get what they hoped would be a per composition. use,

which was something we were opposed to. And when we

were able to work out that we would have a blanket

license which was the most significant thing for

ASCAP. That became something we were happy with.

And the other part of the negotiation

where our fees were not where they might have been was

10 acceptable, it was a balance. And we would see where

we would go, knowing if not precedential, in time we

12 could have that changed when it became necessary.

13 But wasn't tbe per composition issue an

14

15

issue that was decided by the CRT in 1978 rather than

in the negotiations in 1982?

16 I think it was part of tbe negotiation in

1982 as well.

18 Q Well, you are aware that in 1978 tbe CRT

issued an. order rectuiring the Public Broadcasters to

20 pay license fees on a

21 Yes, they did.

22 Q blanket basis, correct? So you are
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suggesting that that was then another issue in. 1982

that had to be addressed? After the Public

Broadcasters had already been paying blanket license

fees for five years?

MR. SCHAEFFER: I -- wasn't five years.

THE WITNESS: I'm not sure I can answer

that.

BY MR. WEISS:

Isn't it accurate that the fee pattern

10 ultimately agreed to in 1982 reflected a continuance

in essence of the fee pattern set by the CRT in 1978

and that was something else you were sensitive to at

the time of the negotiations?

15

The fee pattern was very similar.

And that was something that the Board was

aware of and. concerned about in 1982 when it reached

17 agreement with the Public Broadcasters, right?

18 Yes, we were very, very concerned that the

Public Broadcasting might lose a lot of its funding

20 and that was taken into consideration in the

21 agreement. We also were aware that the Public

22 Broadcasting might go forward and take advertising and
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we had taken a position that if they did begin to take

advertising, we would be in a position to reopen

negotiations.

I'd like to ask you again, did the Public

Broadcasters ever indicate during the 1982

negotiations and as a result of the 1982 license fees

they ultimately agreed to pay, that those fees were

less than what the Public Broadcasters considered to

be the true value of an ASAP blanket license for

10 them?

12

13

14

MR. SCHAEFFER: I object to the format of

the question. I think that's a very hard question to

follow. I barely followed it.
MR. WEISS: I can rephrase the question.

Did the Public Broadcasters ever indicate in 1982 that

16

17

18

the fees that they ultimately agreed to pay ASCAP for

the subsequent period were less than the true value,

as they deemed it, of an %SCOP blanket license?

20

21

MR. SCHAEFFER: I assume the question is

confined to indicate something that he saw or beard?

THE WITNESS: Yes, I can only answer that

22 there was no question the Public Broadcasters knew we

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



3070

thought that.

BY MR. NHISS:

Q You say there was no question because of

what recollection?

Because the Board of Directors of ASCAP

knew very well that we could not accept that kind of

agreement without having that non precedential

language in i'

10 and that had to be told to tbe people

on tbe other side of tbe table.

So you are assuming it was told, but you

have no recollection that in fact

Nell

it was ever communicated to the proper

17 Nell, I don't think there is any question

18 about with my relationship with Sharon Rockefeller

that sbe was aware of it.
20 Q Isn't it true that ASCAP's opening license

21 fee proposal to the Public Broadcasters in 1982 was

22 for payment of roughly g2.3 million a year with
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incremental increases each year for cost of living

adjustments? So essentially, $ 11.5 million with

annual increases on a cost of living adjustment basis.

I believe that's correct.

Q And isn't it true that ultimately the

license fees agreed to in the 1982 agreement were for

$ 11.5 million without any such cost of living

adjustments?

If that's the case, I'm not 100 percent

10 sure.

Q So the only difference between ASCAP's

12 initial proposal and the final fees that ASCAP and the

13 public broadcasters agreed to was the difference in

the factor for a built in cost of living adjustment,

15 correct?

16 Correct. But there was a reason for that,

17 as I'e explained. Both the Public Broadcasters were

18 under severe attack and we didn't want to add to their

problems, and we were under severe attack in. the

20 courts and in legislation and we didn't want to take

21 on another battle.

22 Q When you say it was ASCAP's
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understanding that the fees agreed to didn't reflect

the true value of an ASCAP blanket license with the

Public Broadcasters, is that because you believed that

the Public Broadcasters were paying less than the

commercial broadcasters at that time?

Correct.

Q And indeed, if they had paid the same

levels as the commercial broadcasters, the fees would

have been billions of dollars higher?

10 I can'. I'm not an economist, whether

it's substantially higher.

Is it essentially the view that ASCAP, out

of the goodness of its heart, just left millions of

dollars on the table for the Public Broadcasters

during these negotiations?

MRS SCHAEFFER: I object to the

17 characterization.

18 CHAIRPERSON GRIFFITH: The objection is

19 sustained as characterization.

20 BY MR. WEISS:

21 Q ASCAP never told the Public Broadcasters

during the course of these negotiations in 1982 that
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it was unwilling to add to their troubles with

Congress and the Executive Branch, did it?

I would assume we did.

Q That's your assumption based upon no

actual recollection or knowledge?

Just an assumption of what my memory of

that period of time.

Q Isn't it true that during the course of

the negotiations on several different occasions, ASCAP

10 actually threatened to take tbe Public Broadcasters to

tbe CRT unless they agreed to tbe fees at the levels

12 ASCAP was seeking?

13 I don't remember that.

14 Q Well, do you recall Mr. Korman telling the

18

20

Public Broadcasters or indicating to you that he told

tbe Public Broadcasters that ASCAP would spend more

money lobbying Congress to repeal Section 118 than tbe

Public Broadcasters actually paid to ASCAP in fees, if
ASCAP weren't satisfied with the deal that the parties

worked out?

21 I don't recall that at all.
22 So to the extent that you say tbe Public
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Broadcasters understood ASCAP's concern, this is based

upon your assumption of what must have happened and no

real knowledge as to what in. fact was told to them

during the course of the negotiation?

MR. SCHAEFFER: I object to the

conclusion. I mean he testified as to the basis, I

don't want him asking it again. But he is now -- I

don't think that's a fair question. I object

CHAIRPERSON GRIFFITH: Do you want to

10 respond?

12

MR. WEISS: I think it's a fairly straight

forward question. I don't see the problem with it.
13 MR. SCHAEFFER: I don't know what

14 knowledge he is trying to -- I think Mr. Weiss

15 CHAIRPERSON GRIFFITH: The objection is

16 overruled.

THE WITNESS: It's my understanding from

18 what was told to us in the board room.

19 BY MR. WEISS:

20 Q You weren't directly involved, you said,

21 in the negotiations with the Public Broadcasters in

22 1987 and 1992, correct?
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Q

No, I was not.

And you didn', you know you didn't sit at

the bargaining table at that point in. time for those

negotiations, correct?

No, I did not.

Q So you don't have any idea what was said

between the parties in those negotiations, do you?

No.

Q And similarly, you have no real knowledge

10 as to what was said between the parties with regard to

the non precedential language in, either of the

12 agreements reached in 1987 or 1992, correct?

13 Well, I assume when our General Counsel

informed us, he was telling us the truth. Yes, I

15 I would assume our General Counsel didn't come to the

Board of Directors and lie to them.

17 Q Well, when you said you didn't lie to

18 them, what in particular do you recall him saying?

He spoke about how important -- the Board

20 and the Council had spoke about the importance of the

21 non. precedential language as being the foundation of

22 the agreement. And without that, it was an agreement
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we could not sign.

Q Okay, but my question had. to do with what

was told to the Public Broadcasters during those

negotiations.

I wasn't there at that moment.

Q And Mr. Korman didn't indicate what in

particular was said to the Public Broadcasters on. that

subject, did he?

He did not give us chapter and verse. IIe

10 told us in general what his position was, and his

position was the position of the ASAP Board.

12 Q So when you say at the bottom of page nine

13 of your testimony that ASAP's attitude as to why it
14 was entering into the agreements in 1987 and 1982,

15 were not concealed from the representatives of Public

16 Broadcasters, that's not based on any actual

17 knowledge, is it?

18 Where we

Q The very bottom of the page. The last,
20 the last

21 Last paragraph?

22 Q You may need to read a little bit ahead of
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it just to see the context.

MR. SCHAEFFER: When he says knowledge,

knowledge of what? I mean I don't mind him saying

what his basis for saying this, but he may have known

I don't know what he means by knowledge.

BY MR. WEISS:

Q I'l adopt Mr. Schaeffer's amendment.

Yes, well I -- I

Q What's the basis of your statement that

10 the attitude was not concealed from the

representatives of Public Broadcasters?

12 Because our General Counsel told them

13 that. The General Counsel told us what be -- he

14 informed them what the Board of Directors wanted done.

15 And I can't imagine that be didn't do what he was

supposed to do.

17 Who was the General Counsel of ASCAP at

18 that time?

19 Bernard Korman.

20 Q Where is Mr. Korman now?

MR. SCHAEFFER: I object.

22 CHAIRPERSON GRIFFITH: How is that
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relevant?

MR. WEISS: Mr. Korman. was involved in

these negotiating sessions apparently in each of these

license agreements. If he were available and

nevertheless didn't come to testify, I think that'

something relevant.

MR. SCHAEFFER: I object to that. I don'

think its a requirement that we serve

CHAIRPERSON GRIFFITH: The objection is

10 overruled.

THE WITNESS: I don't know where Mr.

12 Korman is.

13 BY MR. WEISS:

Q He is still around, isn't he?

Well, I haven't seen him in a long time.

16 Q He hasn't passed away?

17

18 Q

To the best of my knowledge, no.

He no longer works for ASCAP?

That is correct.

20 Q Now you mentioned inflation adjustments in

21

22

your testimony. Let's find the cite. t.Pause.] Page

six, the top and bottom of the page. You indicate

(202) 234-4433

MEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



3079

that the 1983 through 87 blanket licenses were based

upon the fee fixed by the CRT in 1978, increased

roughly by cost of living adjustments. And then again

at the bottom of the page referring to the subsequent

two agreements, I am informed that the license fees

approximated the 1978 fees, increased by the cost of

living. Do you see that?

Yes. Let me just read it again, if I may.

We are talking about the last paragraph?

10 Q The top paragraph and then the last

12

sentence of the last paragraph.

[Pause.]

13 Yes, I'e read it.
Q Okay. When you refer to cost of living

15 changes, that was -- am I correct, not projected cost

16

17

18

of living changes but actual cost of living changes

over the course of the prior five year license

agreement. Is that right?

19 I believe it is right.

20 Q Your Honors, if we might take a morning

21

22

break, I think we can limit the rest of the questions

I have of this witness and I think we can probably get
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out of here and finish with this witness a little bit

quicker.

CHAIRPERSON GRIFFITH: All right. Do you

have any idea how much longer you are going to be?

MR. WEISS: I only have a couple of more

questions. But I'd just like to look at my notes and

rather than take up everybody's time.

CHAIRPERSON GRIFFITH: Sure. Ten minutes.

MR. WEISS: That would be fine. Thank

10 you, your Honor.

MR. SCHAEFFER: Mr. David, I can't talk to

12 you while you are still in cross.

13

14

15

THE WITNESS: Okay.

(Whereupon, the foregoing matter went off

the record at 11:13 a.m. and went back on the record

16 at 11:28 a.m.)

17 CHAIRPERSON GRIFFITH: Mr. Weiss?

18 BY MR. WEISS:

Q Thank you, your Honor. Mr. David, it'
20 not your understanding that the CRT awarded fees to

21 ASCAP in 1978 that were commensurate with the

22 commercial broadcasters, is it?
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No.

Q Nevertheless, it's your testimony that

even though ASCAP received a cost of living adjustment

over the fees awarded by the CRT in 1978, that ASCAP

was nonetheless leaving millions of dollars on the

table in those negotiations because Public

Broadcasters were not paying fees commensurate with

commercial broadcasting. Is that your testimony?

MR. SCHAEFFER: I object to the format of

the question.

CHAIRPERSON GRIFFITH: Millions of

12 dollars. I don't think he has testified to anything

like that.

BY MR. WEISS:

Well, let me rephrase the question. Is it

17

18

19

your testimony that the Public Broadcasters left
excuse me, that ASCAP left millions of dollars on the

table in its negotiations with the Public Broadcasters

in 1982?

20

21 Q

I don't recall saying that at all.
I'm asking you if you believe that's true.

22 I believe we made agreements with Public
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Broadcasters which was below market value. How much

money was involved, I have no ability to tell you,

much less memory. But I'm not an economist. I can'

tell you that.

Q Well, when you say below market value.

Was it below market v'alue by $ 10, millions of dollars?

Do you have any estimate as to how much below market

value7

Well, I would think the only thing I could

10 say would be substantial.

Q Well, if it was -- if in fact the fees

12 were based -- the reason for the undervaluing of the

13 Public Broadcasters'icense was because it was -- the

14 fees they paid was lower than the rates the commercial

15

17

broadcasters were paying, you would agree, would you

not, that had they paid commercial broadcasting rates,

they would have paid millions of dollars more.

18 Correct'

MR. SCHAEFFER: I object to the form of

20 the question. And he has also testified he is not an

21 economist

22 CHAIRPERSON GRIFFITH: Well, common
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knowledge, can you answer that question sir or not?

THE WITNESS: I have no way of being able

to answer something as precise as that.

CHAIRPERSON GRIFFITH: Thank you.

THE WITNESS: I just don't know that.

BY MR. WEISS:

In your testimony you said part of the

reason for agreeing to a less than true value license

with the Public Broadcasters was the attacks that the

10 Public Broadcasters were receiving from the Executive

Branch and Congress. Is that right?

12 Correct.

What were the nature of those attacks in

14

The attacks were based on -- I just know

17

18

19

20

21

22

in general terms. The attacks were based on, there

was discontent with the programming, discontent with

the financing, discontent with the management. There

was the feeling that maybe Public Broadcasting should

go out and get the money privately rather than through

the government. And that was the general tenor of

what was going on at that moment, or at that
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particular time.

Q There was no funding crisis for the Public

Broadcasters in 1982, was there?

I can't tell you that right at this

minute.

Q In fact, there wasn't a funding crisis for

the Public Broadcasters throughout the 1980s, was

there?

I believe there was, yes.

10 Q Well, isn't it true that the funding

crisis didn't really take place until 1995 when Mr.

Gingrich and the Republican Revolution came into

13 Congress?

I think there was a crisis during the

15 President Reagan's Administration.

Q ASCAP pays out fees to its members on a

17 follow the dollar approach. Correct?

18 Yes.

19 Q That means that the money ASCAP takes in

20

21

from a particular user or user group gets distributed

for performances by that user in that user group?

22 Generally, that's correct.
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Q So that as an example, a composer whose

works are performed

MR. SCHAEFFER: This is outside the scope

of the direct. I object.

CHAIRPERSON GRIFFITH: Well, let me hear

the question please.

MR. SCHAEFFER: Well this whole line of

questioning

MR. WEISS: I'm simply laying a

10 foundation, if I may, so that a composer whose works

were performed on Public Broadcasting will receive

12 monies paid to ASCAP from Public Broadcasting,

13 correct?

MR. SCHAEFFER: I obj ect. This is

15 nothing, nothing about this on the written direct or

17 JUDGE GULIN: Why don't we hear -- first.
18

20

21

22

MR. WEISS: I was simply going to ask, let
me ask the ultimate question. Did ASCAP ever see fit
to inform its members whose works appeared on Public

Broadcasting that it was receiving significantly less

money in license fees than the true value of the
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blanket license for the Public Broadcasters?

THE WITNESS: I think the membership was

made aware that we were making agreements with PBS

that were less than the true value.

BY MR. WEISS:

Q Did you ever, as President of ASCAP, tell
the membership that the PBS agreement that you had

entered into was less than the true value of that

license?

10 I can't specifically tell you, but I think

13

it's quite clear to me that the ASCAP membership was

well aware, so they were informed that we were making

agreements at that time because of the problems that

PBS was having and particularly problems ASCAP was

having in the courts, in the -- in legislation, in

rate proceedings. I mean it was a constant thing with

17 us.

18 Q Did you tell ASCAP members -- when you

19

20

21

22

were President, did you send a mailing or letter to

ASCAP members whose works were performed on Public

Broadcasting indicating that the fees you had agreed

to with the Public Broadcasters were less than the
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value of the rights the Public Broadcasters had

purchased from ASCAP?

At this time I don't think that I can even

tell you that Public Broadcasting was one of the

surrogates for payment. At that particular point I

don't even know if the Public Broadcasting money went

into the general pot or was paid out directly into

distributions. I don't recall that.

Do you know whether

10 So I can't answex that.

Do you know whether any of your successors

as President of ASCAP ever informed. the ASCAP

membership that the fees ASCAP was receiving from the

Public Broadcasters were substantially less than the

true value of those licenses?

16 I think the ASCAP membership was informed,

17

18

19

20

21

yes I do. Whether they were informed in the language

you specifically mentioning now, or informed in

another way. But I think there is no question in my

mind that the ASCAP membership knew that there was

we were essentially subsidizing PBS.

22 Can you be specific as to how the
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membership knew that and what they were told?

I could not be specific right here.

Q I have no further questions, your Honors.

CHAIRPERSON GRIFFITH: All right.

Redir ect?

MR. SCHAEFFER: No redirect.

CHAIRPERSON GRIFFITH: Mr. Kleinberg?

10

MR. KLEINBERG: Nothing.

CHAIRPERSON GRIFFITH: All right, Mr.

David, thank you very, very much sir. You may step

down. You are free to go.

12

13

THE WITNESS: Thank you so much.

MR. SHORE: At this time I want to recall

15

Dr. Boyle. We'e arranged between the parties that

there will be a cross examination on Dr. Hoyle's

16 direct testimony with respect to the music numbers.

17 And then we will have a break.

18 I will conduct the direct examination of

19

20

Dr. Boyle's rebuttal testimony and then there will be

a cross examination on that portion of the testimony.

21 CHAIRPERSON GRIFFITH: All right, thank

22 you.
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MR. SHORE: If that's agreeable to the

Panel.

MR. WEISS: We apologize for the musical

chal.rs .

CHAIRPERSON GRIFFITH: All right.

MR. WEISS: We had a different

understanding of the order of the witnesses.

CHAIRPERSON GRIFFITH: Let the record

10

simply reflect that the witness has been previously

sworn. and remains under oath. Dr. Boyle, welcome sir.

12

THE WITNESS: Thank you.

CHAIRPERSON GRIFFITH: And this will be

13 the cross examination, then, by Public Broadcasters.

MR. SHORE: Yeah, actually Ms. McGivern

15 raises a good point. I assume we are getting into

16

17

immediately the numbers on -- that have been reported

in. Dr. Hoyle's appendix. Or when we do, those have

18 been designated attorneys'yes only and we'd ask the

BMI representative to leave. Sorry about that.

20

21

MR. STEIN: We will be getting into it
very shortly, so I think it makes sense to just go on

22 the Executive Session record now.
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(Whereupon, the proceedings went

immediately into Executive Session.)

10

12

13

15

16

17

18

19

20

21

22
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